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403(b) Plan Update:

Do public schools have a fi duciary duty to review the investment products available 
under their 403(b) plans? The answer may surprise you.

Plan sponsors may have many reasons for wanting to review their investment products, in addition to 

confi rming that the products and providers satisfy applicable provisions of the fi nal 403(b) regulations. 

The question this article addresses is: is the potential for fi duciary liability one of those reasons? 

The looming deadline for implementing the requirements of those fi nal regulations (generally, January 1, 

2009, subject to certain delayed effective dates) can pose both challenges and opportunities for employers 

considering an investment product review at the same time it is making compliance decisions regarding the 

new requirements under the regulations. This makes it all the more important for plan sponsors to sort out the 

correct information from the incorrect information. That task can be diffi cult, however, and in some cases 

may not occur until decisions have already been made and action already taken: in other words, when it may 

be too late. The purpose of this article is to help shed some light on the question, not by providing legal or tax 

advice (it does not), but by providing important relevant information to assist in the employer’s discussion with 

their counsel. 

Summary of Conclusions: 

Any response to this question will require state-specifi c analysis. One point that becomes quite clear, 

however, is that any party asserting that such liability already exists may have a very diffi cult task 

demonstrating the assertion to be true, in a number of states. If there is a source of fi duciary liability for 

these public employer plans:

•• it is not found in Section 403(b) of the Internal Revenue Code or in the recently issued 

regulations thereunder. Even though the fi nal regulations continue a trend that began in 

1986, to add new requirements to what started out as a very simple account-based plan, 

the regulations do not (nor could they) add a new layer of fi duciary duties on top of what 

are very clearly compliance duties.  And,

•• it is not found in Title I of ERISA.  Even though Title I of ERISA does impose fi duciary duties, it 

and those duties are inapplicable to public employers. In light of that broad exemption, existing 

or future litigation interpreting the rules and exceptions under ERISA are also inapplicable to 

such public employers.1 

1 For example, a recent decision of the United States Supreme Court addressed what claims a participant might assert against a plan fi duciary for 

a failure to properly process a requested transaction, under an ERISA plan. LaRue v. DeWolff, Boberg & Assoc., 128 S. Ct. 1020 (U.S. 2008). 

Because the decision only interpreted the provisions of ERISA, it would not be applicable to a non-ERISA plan sponsored by a public employer. 

However, it should also be noted that the types of individual annuity contracts and custodial accounts frequently offered in public employer 

403(b) plans, as well as in many allocated group annuity and custodial arrangements, already afford a participant a contractual right, as well as a 

right under applicable securities laws, to obtain correction of a recordkeeper’s error in processing an otherwise properly requested transaction. 

Thus, in that sense the recent decision by the Supreme Court might be viewed as affording to ERISA plan participants rights that many 403(b) 

participants already enjoyed. However, participants in unallocated arrangements in non-ERISA plans (including public 403(b) plans) may not 

enjoy similar rights.
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That leaves state law, which can appear in several forms. Some state 403(b) enabling statutes (and/or 

interpretations by the state’s attorney general) specifi cally limit or eliminate entirely a plan sponsor’s 

potential liabilities under these plans, while many others are simply silent as to any such liabilities, 

neither imposing them nor necessarily ruling them out. This leaves a future plaintiff in many cases 

searching for an argument under laws governing state retirement systems, which frequently will not 

apply to these plans, or under a state’s version of such laws as the Uniform Prudent Investor Act or the 

Uniform Fiduciaries Act, or related state trust laws, which are likely to be inapplicable unless the plan 

sponsor is determined to be a fi duciary 

•• for this particular function 

•• without regard to those statutes. 

Even if a public employer might be considered to have a fi duciary role with respect to its employees for 

certain purposes2, the question here is whether they are a fi duciary with respect to the plan generally and 

with respect to identifying available investment products specifi cally. 

Does this mean that a public employer plan sponsor that does not have a fi duciary duty to evaluate plan 

investment products may not do so, or that even if such a review is permitted the employer should avoid 

it? No, it does not mean either of those things. What it does mean is that plan sponsors should make 

their decisions based on the duties that actually apply, and based on their own goals and objectives with 

respect to the plan.

Why should employers care whether they are fi duciaries?

The fi duciary question is an important one, because the answer can go a long way toward helping plan sponsors 

determine both: 

•• what their duties are, and 

•• what standards apply to those duties. 

TRUE OR FALSE: The new plan document requirement in the regulations makes a public 
school plan sponsor a fi duciary.

False. The new plan document requires the employer to recognize its ownership and control of the plan, 

by formalizing the plan into a document or collection of documents.

2  There are some court decisions that have found a public school to be a fi duciary with respect to its employees. See Davis v. Greenwood School 
District 50, 620 S.E. 2d 65 (S.C. 2005). Davis is a South Carolina Supreme Court decision that interprets and applies South Carolina law. The 
decision also appears to narrowly apply the fi duciary status to specifi c duties that the district has to the employee, in this case with respect to a 
duty to pay a promised incentive for teachers to obtain certain certifi cations.
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Stated another way, what is their potential liability if they don’t get it right? This is not an insignifi cant question. 

While some might urge public plan sponsors to undertake fi duciary duties even if they do not technically apply, 

many legal advisors to those sponsors, if asked, would offer a very different recommendation. Fiduciary duties, 

as a general matter, are higher duties which can carry correspondingly higher levels of potential liability. 

The following excerpt from Black’s Law Dictionary can provide a starting point for understanding what this 

can mean in the context of a fi duciary relationship:

Fiduciary relationships — such as trustee-benefi ciary, guardian-ward, agent-principal, and attorney-client 

— require the highest duty of care. Fiduciary relationships usually arise in one of four situations: (1) when 

one person places trust in the faithful integrity of another, who as a result gains superiority or infl uence 

over the fi rst, (2) when one person assumes control and responsibility over another, (3) when one person 

has a duty to act for or give advice to another on matters falling within the scope of the relationship, 

or (4) when there is a specifi c relationship that has traditionally been recognized as involving fi duciary 

duties, as with a lawyer and a client or a stockbroker and a customer.3 (emphasis added)

 

A fi duciary role may go beyond commonly understood concepts such as avoiding self-dealing or confl icts of 

interest, and could impose additional affi rmative obligations, as well as potential corresponding legal liabilities. 

Simply assuming such duties can result in unintended consequences, including potential liabilities that are not 

covered in the employer’s budget.4

TRUE OR FALSE: A 403(b) plan sponsor now must personally approve all distributions and transfers.

False. Taking control of, and recognizing responsibility for, the plan does not mean the employer has to approve 

distributions and transfers. It does mean that the employer needs to make conscious decisions about who will 

perform those functions, and structure arrangements accordingly.

The alert reader might ask whether someone who seeks to avoid application of fi duciary duties is running away 

or has something to hide. However, a plan sponsor’s counsel will likely have a different view, and very different 

advice. They might remind the plan sponsor, for example, that they routinely seek to limit their potential 

liabilities in contracts, relationships, and daily decisions. They might also point out that it is not about avoiding 

doing the right things. Instead it is about doing the right things for the right reasons. 

A conversation with the plan sponsor’s counsel may also raise another important related point that can be too 

frequently overlooked: if fi duciary status applies, then unless it arises because of a recent change in statutes or 

regulations, or from a recent court decision, it is not new. This fact can be another very good reason for a plan 

sponsor to not simply assume that it is a fi duciary, without asking its counsel to do the necessary homework to 

determine whether this is actually true, since premature decisions on this front might have backward-looking 

consequences. Moreover, such consequences may not be limited to the 403(b) plan: what about selections the 

employer has made with respect to life, disability, and health benefi ts, as well as decisions on a number 

of additional fronts that could be affected by a sweeping conclusion of fi duciary status? 

These are all questions which come into much sharper focus when the confusion regarding any direct ties 

between this issue and the fi nal 403(b) regulations is resolved.

3  BLACK’S LAW DICTIONARY  (8th ed., p. 153). 

4 Depending upon applicable state law, an employer also might fi nd some protection under the state’s sovereign immunity principles. 
Otherwise, it also should be noted that such matters may or may not be covered by the employer’s insurance coverage.
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Are these duties found in the 403(b) regulations? No.

Although attention to this question is coinciding with efforts by employers to implement the requirements of 

the fi nal 403(b) regulations, it is important to make one point very clearly: for a public employer, the question 

of fi duciary duty has no direct relationship to those regulations. The word “fi duciary” occurs nowhere in the fi nal 

regulations, or in the preamble to the regulations.5 Moreover, any indirect relationship, if it exists, in some 

instances could be a result of the employer’s decisions in response to the regulations, and not a necessary 

impetus to those decisions. Specifi cally, in some cases, while a plan sponsor may be under the impression that it 

needs to take certain actions because it is a fi duciary, in reality it may be those very actions which are at greatest risk 

of making that plan sponsor a fi duciary. 

The fi nal 403(b) regulations do require employers to take more responsibility for, and control of, their plans, 

both in plan design and in ensuring that appropriate compliance requirements are satisfi ed. The regulations are 

generally silent, however, as to how the employer should accomplish that compliance. While discussions of 

possible fi duciary duties often focus on the selection of permitted investment products for the plan, the truth 

is that apart from closing the door to new life insurance policies in these plans, the fi nal 403(b) regulations do 

not prescribe any rules for selecting investment products in these plans, though they have much to say about the 

compliance requirements for any such products.

Are they found in Title I of ERISA? Not for public employers.

Related to the question of whether the fi nal 403(b) regulations are the cause of this potential fi duciary status 

is the additional fact that another source of possible fi duciary status, Title I of ERISA, is plainly inapplicable 

to plans sponsored by public employers, as are the fi duciary requirements that ERISA would impose on a plan 

sponsor. Specifi cally, a governmental plan is excluded from the coverage of Title I of ERISA.6 The IRS, in a 

Question and Answer section on its Web site regarding the fi nal 403(b) regulations, also confi rms this:

Let us begin answering this question by stating right up front, particularly where education is concerned, 

to realize that any form of government is not subject to ERISA. So if we have a 403(b) in a public K-12 

school, no matter what they did under that plan, it would not subject them to ERISA. Public universities 

are also not subject to ERISA.7

TRUE OR FALSE: The regulations require a public school to fi le its 403(b) plan document with 
the IRS for approval.

False. No plan sponsor is required to fi le their plan documents with the IRS for approval. However, IRS approval 

can provide confi dence that the plan satisfi es the fi rst half of the “form and operation” requirement. The good news: 

public school use of IRS model language, either in its original form or as adapted to the employer’s specifi c needs 

and objectives, can contribute signifi cantly to that same employer’s confi dence level.

5 26 U.S.C. § 403(b) (2007).

6 29 U.S.C. § 1003(b)(1) (2007); ERISA defi nes a “governmental plan” as “a plan established or maintained for its employees by the Government 
of the United States, by the government of any State or political subdivision thereof, or by any agency or instrumentality of any of the foregoing. 
The term “governmental plan” also includes any plan to which the Railroad Retirement Act of 1935 or 1937 applies, and which is fi nanced by 
contributions required under that Act and any plan of an international organization which is exempt from taxation under the provisions of the 
International Organizations and Immunities Act (59 Stat. 669).” 29 U.S.C. § 1002(32) (2007).

7 Bob Architect, IRC 403(b) Tax-Sheltered Annuity Plans - Ask Bob Architect (2008), http://www.irs.gov/retirement/article/0,,id=172433,00.html 
(last visited May 8, 2008).
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Are they found in the Investment Adviser’s Act? Again, not for most public employers.

Before moving on to where the real analysis on this question lies, let’s address one additional source of 

possible fi duciary liability for these public employer 403(b) plans, on the federal level. It is true that fi duciary 

duties generally will apply to an investment adviser, under The Investment Advisers Act of 1940, as amended 

(the “Adviser’s Act”).8  The Adviser’s Act defi nes an investment adviser as “a person who, for compensation, 

engages in the business of advising others.”9 An investment adviser normally will not give advice or make 

recommendations to a client without an oral or written investment advisory agreement setting forth the 

terms and conditions for the provisions of investment advice and the compensation for such advice. 

Further, the investment advisory agreement generally provides protection for the client, identifying that 

the fi rm has fi duciary responsibility to its client for the investment advice and recommendation. 

Assuming that the plan sponsor is not making investment recommendations to plan participants for 

compensation, those fi duciary duties generally do not apply to a plan sponsor.10  It would therefore be incorrect, 

absent direct or indirect action by the employer to render such advice for compensation, to describe these 

requirements as applying to a public employer sponsoring a 403(b) plan. Moreover, many employers will try 

very hard to avoid even appearing to fall under the investment adviser defi nition, and for very good reasons, 

since any employer actually making individual investment recommendations to plan participants, about where 

to invest their 403(b) accounts, may not only take on such duties and corresponding liabilities, but may be 

doing so without proper licensing.11  

In 403(b) plans sponsored by public employers, an investment adviser might be engaged by:

•• the employer, such as to assist in selecting either investment providers or individual 

investment options; 

•• the participant, either to make recommendations or to manage the participant’s account; or,

•• a provider, to advise regarding the selection of investment options within the provider’s product 

and service offering. 

If the employer has engaged the investment adviser, whether the employer assumes additional liability, and the 

scope or extent of any such liability, will likely be determined with reference to the source of the employer’s 

general duties with respect to the plan. If either the participant or the provider has engaged the investment 

adviser, then it is likely that the employer could have no liability for the selection of the adviser or the advice 

provided by the adviser, assuming that the employer had no involvement and that the source of the employer’s 

duties does not provide otherwise.

8 15 U.S.C. §§ 80 b-1 et.seq. (2007).

9 15 U.S.C. § 80(b)-2(a)(11) (2007). The Adviser’s Act also contains certain limited exemptions. Under an interpretation from the 
United States Securities and Exchange Commission, compensation can be either direct or indirect. Release No. IA -1092, S. E. C. Docket 494, 
1987 WL 112702.

10 This point is independent of whether fi duciary duties might arise from another source.

11 The Securities Act of 1933 exempts certain securities and transactions from registration with the Securities and Exchange Commission, as does 
The Investment Company Act of 1940. The Adviser’s Act, however, does not state exemptions for public or private employers who may take on 
advisory duties.
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Then do such duties apply at all? Maybe.

Taken together, the fact that ERISA, the Code, and the Advisers Act do not directly impose these theorized 

fi duciary duties on 403(b) plans sponsored by public employers, leads to one important initial conclusion: 

there is no basis for a blanket statement that all 403(b) plans maintained by public employers are now subject to 

fi duciary duties. If there are any such duties, they must be found elsewhere.

All of this so far is good news for public employer plan sponsors. In general, both in-house and outside 

counsel to public employers sponsoring 403(b) plans maintain signifi cant depths of expertise in many areas, 

however those may not include tax and ERISA matters. As a result, these employers and their counsel may 

instead be inclined to depend upon others, including counsel with more extensive 403(b) experience, as well as 

consultants, administrators, and investment providers. So why is it good news that the fi duciary question is not 

a tax or ERISA question? Because it: 

•• takes the question out of what may be a mysterious realm for many practitioners whose 

expertise resides outside of the benefi ts world, and 

•• makes it a question of state laws and regulations, and applicable case law, very familiar 

areas to those legal advisors who are so integrated into the daily activities of these public employers. 

The bottom line: this is an issue that employers should approach with good information and good counsel. 

It is not enough to say, for example, that someone might fi le a suit, or point to other plan-related litigation.12 

An employer’s counsel is trained to ask, with regard to any such potential litigation: what is the legal theory, 

and does that legal theory have merit? And it is also not enough to say that an employer could just accept the 

role of fi duciary even if it is not legally required: while the statement might be factually true, assuming no legal 

authority preventing such assumption, that conclusion by itself does not begin to address the advisability of 

such a status. 

Going to the source: State law

Now that we know where these fi duciary duties do not originate for public plan sponsors, what might be some of 

the possible sources of these duties, if they apply?

To start with, we should return to an earlier process point. How can a public education employer determine 

whether fi duciary duties apply to their plan? The short answer is that employers should consult with their 

counsel on these and all signifi cant benefi t plan matters. The remainder of this article will explore some of the 

places that counsel may look for answers to the question.

12 Litigation with respect to retirement plans generally is not unusual. However, it is also important for an employer and its counsel to pay attention 
to specifi c details, such as the: 

 • Status of the litigation: Is it decided or in progress?
 • Application of any precedent: Is it authoritative for my state, my organization?
 • Relevance of the decision: As noted regarding the recent decision of the U.S. Supreme Court in LaRue, a decision regarding the interpretation 

  of LaRue does not directly affect a public employer’s non-ERISA plan. Similarly, the existence of a lawsuit alleging misconduct by a private 
  organization over its role with respect to one or more types of plans may not even begin to answer questions about the employer’s own duties 
  under the plan.
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State enabling statutes

Since so much of what public employers may do is both prescribed and circumscribed by state statutes and 

regulations, perhaps the most obvious place to start is in any state statutes directly applicable to the public 

employer’s 403(b) plan. These might include general authorizing language, for the plan or for the salary 

reductions, and they may also include additional statutory provisions.  Some of these statutes may explicitly 

impose fi duciary duties, while others take the opposite approach and strictly circumscribe the employer’s 

responsibilities, and still others are entirely silent on the issue. The following refl ects a sampling of the variety 

of such statutes:13

Imposing fi duciary duties

One example of a state statute expressly imposing a fi duciary standard with respect to a 403(b) plan applies to 

a narrow set of plan sponsors in Minnesota. It applies specifi cally to teachers retirement fund associations in the 

cities of Duluth and St. Paul, Minnesota, and appears to impose fi duciary duties with respect to the plans that 

the associations are authorized to establish, including the 403(b) plan.14 

TRUE OR FALSE: All investment products in a 403(b) plan must have identical provisions.

False. This is not even true for qualifi ed ERISA plans, much less for public school 403(b) plans. Of course, different 

provisions across available products – such as loan availability and distribution options – must comply with the 

requirements of the Code and regulations as well as being consistent with the terms of the plan.

Expressly limiting the employer’s duties

In stark contrast to that Minnesota statute, a number of states have written into their statutes express limitations 

on the liability of the employer with respect to the program.  It is likely that the focus of such limitations is on 

claims by participants, since as a general matter state statutes could not preempt federal tax consequences to the 

employer from these plans. 

The following examples (this is not an exhaustive list, nor does it represent exhaustive state-by-state research) 

provide a sampling of the types of express limitations that can be found in some of the other state statutes 

governing public school 403(b) programs:

Minnesota: Minnesota itself has taken a more restrictive approach in some other statutes governing 

the supplemental plans for school districts or other governmental subdivisions or state agencies, 

imposing liability limitations. One statute authorizes the State Board of Investment (SBI), upon request 

of a provider

…to review the fi nancial standing of the company, the competitiveness of its investment options 

and returns, and the level of all charges and fees impacting those returns.15 

13 There is another reason for emphasizing that this is only a sampling. A protective provision of one statute may be overridden by a provision of 
another statute, or interpreted differently by a court or a qualifi ed state offi cial, such as a state’s attorney general.

14 MINN. STAT. § 354A.021 (2007)
.
15 MINN. STAT. § 356.24 (2007).
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That same section expressly prohibits the SBI from being considered a fi duciary in providing such 

review. In another statute governing powers of independent school districts, a provision authorizing 

403(b) contributions also provides that a separate statute governing employment, contracts and 

employee termination, Section 122A.40

shall not be applicable hereto and the board shall have no liability thereunder because of its 

purchase of any individual annuity contracts.16

Yet another statute specifi cally authorizes the establishment of 403(b)(7) custodial accounts and provides 

some detailed direction as to the type of investments and the levels of fees, but is silent as to fi duciary or 

related liabilities.17

Alabama: A statute seems to place very clear limitations on the employer’s potential liability with respect 

to its 403(b) program:

When amounts have been correctly deducted and remitted by the board or postsecondary 

institution, the board or secondary institution shall bear no further responsibility or liability for 

subsequent transactions. No board or post-secondary institution shall be liable for any error 

when acting in good faith pursuant to this section.18

Arizona: A statute authorizing school districts, community colleges and universities to establish several 

types of plans, including 403(b) plans, provides that 

The amount to be invested shall be determined by the employee not less than fi fteen days before 

the employee’s fi rst payday in the school year, or any time during the school year at the option 

of the governing body. The employing body or county school superintendent shall assume 

no responsibility other than to make the requested payments during the actual time of the 

employment of the employee.19 

Washington, Iowa and Massachusetts: A Washington statute authorizing the establishment of 403(b) 

programs for public schools permits employees to select any provider for their 403(b) investment as long 

as that provider has signed up at least fi ve employees, and otherwise provides that those organizations 

shall not restrict 

…employees’ right to select the tax deferred annuity of their choice or the agent, broker, or 

company licensed by the state of Washington through which the tax deferred annuity is placed 

or purchased…20 

Iowa and Massachusetts appear to have similar rules.21

16 MINN. STAT. §123B.02 (2007).

17 MINN. STAT. §356.24 (2007).

18 ALA. CODE 16-22-6 (2008).

19 ARIZ. REV. STAT. § 15-121 (2008)
.
20 WASH. REV. CODE ANN. § 28A.400.250 (2008).

21 IOWA CODE § 294.16 (2008); MASS. GEN. LAWS ch. 71, § (2007) .
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Texas, California: Both of these states impose restrictions similar to those in Washington, Iowa and 

Massachusetts, on the employer’s authority to exclude products and providers under the 403(b) plan. 

They both also limit employee selection to the providers and products listed on registries maintained by 

the state’s retirement system. In addition, Texas permits employers to exclude providers, but only to the 

extent necessary to comply with 403(b) requirements.22 

Ohio: Like Texas, California, Washington, Iowa and Massachusetts, Ohio imposes signifi cant limitations 

upon a school district’s ability to restrict providers under the 403(b) plan, and further requires that:

(A) The designee must execute a reasonable agreement protecting the institution or district from 

any liability attendant to procuring the annuity;23

West Virginia: A statute authorizing the establishment of 403(b) programs for teachers and other 

employers specifi cally provides that 

The purchase of such tax deferred investment for a teacher or other employee by a board of 

education, the teachers retirement board, the West Virginia Board of Education and the board of 

regents [abolished] of West Virginia and their agencies shall impose no liability nor responsibility 

whatsoever on said boards or members thereof except to show that the payments have been 

remitted for the purposes for which deducted.24 

Florida: A statute authorizing the establishment of tax-sheltered annuities or custodial accounts 

for employees of government agencies incorporates a provision which is nearly identical to the 

West Virginia provision: 

The purchase of such tax-sheltered annuity or other investment qualifi ed under the United States 

Internal Revenue Code and not prohibited under the laws of this state for an employee shall 

impose no liability or responsibility whatsoever on the employing agency except to show that 

the payments have been remitted for the purposes for which deducted.25

Michigan: A Michigan statute clearly describes a school district’s limited liabilities for the 403(b) plan:

(2) The board shall not have liability because of its purchase of tax-deferred investments 

for employees.26

22  TEX. REV. CIV. STAT. art. 622a-5 (2007); Cal. Educ. Code §§ 24950 – 24953; 25100 – 25115 (2007) .

23  OHIO REV. CODE § 9.91 (2008).

24  W. Va. Code § 18A-4-12 (2007).

25  Fla. Stat. ch. 112.21 (2008). 

26  Mich. Comp. Laws § 380.1224 (2008).
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Tennessee: A Tennessee statute authorizing school districts to establish and maintain 403(b) programs 

imposes an affi rmative duty on the district to review the investment providers, but only with respect 

to the selection of one or more providers to receive an optional employer matching contribution, and 

not with respect to an employee’s optional deferrals. The statute does not specifi cally mention fi duciary 

duties, but does prescribe some of the important selection requirements, including minimum ratings 

for insurance company providers, as well as maximum fee levels for annuity products. The statute 

also imposes an obligation to ensure that all contracts, regardless of contribution source (employer, 

employee) satisfy applicable 403(b) requirements:

Any annuity or other contract entered into under the authority of this section shall conform to 

all applicable laws, rules and regulations of the internal revenue service which will qualify such 

contracts for income tax benefi ts provided for under the Internal Revenue Code of 1986, 

§ 403(b), or any subsequent corresponding Internal Revenue Code of the United States, 

as from time to time amended. 27

Maine: A Maine statute also appears to impose limitations on a school district’s potential liabilities under 

the 403(b) plan, describing an intent that districts be able to provide the programs:

…without loss to themselves, or to the school administrative unit, school, educational institution, 

or Department of Education to which they belong, of any benefi ts, subsidies, or opportunities 

therefore that they might otherwise be entitled to under the laws of the State of Maine.28

Nevada: A Nevada statute may be even more limiting. A condition for offering the 403(b) program is:

2. That purchase must be made only upon the written request of the employee and upon 

agreement in writing that:

…

(c) The board of trustees has no liability under any such arrangement.29

Indiana: An Indiana statute, as interpreted by an opinion of the state’s attorney general, appears to 

require a school district to send contributions to any annuity provider that has signed up at least 20% of 

the district’s teachers, and the requirement may also apply to non-teaching employees:

It is my offi cial position that public school teachers are entitled to designate the recipients 

of funds withheld for insurance or annuity purposes from their salaries if 20% or more of the 

teachers of a school corporation designate the same recipient. It would be reasonable to follow 

the analogy of the provisions concerning teachers and hold that non-teaching employees of 

school corporations have the same right as teachers to designate the recipient of funds withheld 

from their salaries.30

27  Tenn. Code Ann. § 49-2-208 (2008). 

28  Me. Rev. Stat. tit. 24 § 4502 (2007).

29  Nev. Rev. Stat. § 391.380 (2007).

30  Ind. Code § 20-28-2-22 (2007); Ind. Att’y. Gen. Op. 29, Nov. 24, 1971.
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Missouri: A Missouri statute includes relief for certain good faith errors:

A board of education when deducting amounts from the compensation of employees as directed 

by the employee shall not be liable for any good faith error.31

New York: An opinion of the New York Attorney General provides an illuminating discussion of the 

potential liabilities of New York public schools sponsoring 403(b) plans:

A more diffi cult question is whether a school district may be liable to an employee even though 

the district fully performs its basic contractual obligations. For instance, may a school district 

be liable if an annuity or custodial account is not granted the expected tax advantages or if the 

company selling an annuity or custodial account does not fulfi ll its obligations?

It seems that a school district should not be held accountable for the soundness of a particular 

company’s annuity plan or performance. That is a matter between an individual employee and 

an individual company. An employee is free to choose a particular company after comparing 

different plans. A school district is merely an agent of its employee in deducting money from 

his/her paycheck and forwarding it to the chosen company. A school district does not have a 

duty to supervise the manner in which individual plans are administered (see Van Ostrand v. 

National Life Assurance Co. of Canada, supra). Of course, to the extent that a school district 

makes representations concerning the relative merits of different plans, it may be risking greater 

responsibility to its employees. The safest course for a school district is to let the employees 

themselves or their union evaluate and compare competing plans.

The State Department of Education recommends (and we concur) that a school district take 

steps to protect itself, including the following: insertion of language in the agreement with the 

employees (probably the payroll deduction authorization) limiting the school district’s role in the 

transaction, and stating that the employee agrees not to seek recovery from the district for loss 

which might be suffered because of the acts or omissions of the company selling the plan, or acts 

or omissions of the disbursing company when one of several companies acts as disbursing agent 

for the school district in forwarding payroll deductions to individual accounts with the several 

companies (see Opns St Comp, 1980, No. 80-121); and, insertion of language in the agreement 

with the disbursing company (when one exists) whereby that company will hold the district 

harmless from fi nancial loss which might result from the disbursing company’s acts or omissions.32

Kentucky: A Kentucky statute also describes a limitation of liability for a school district sponsoring a 

403(b) plan: 

(c) Health insurance, life insurance, and tax-sheltered annuities shall be interpreted as separate 

types of deductions. When amounts have been correctly deducted and remitted by the board, 

the board shall bear no further responsibility or liability for subsequent transaction.33

31 Mo. Rev. Stat. §168.300 (2008).

32 N.Y. Att’y. Gen. Op. No. 81-394.

33 Ky. Rev. Stat. § 161.158 (2008). In addition, in a 1974 opinion, the Kentucky Attorney General determined that a provision in a proposed 
agreement relating to a 403(b) program that imposed liability for negligence upon a county school system was improper under this section and 
under the doctrine of sovereign immunity. Ky. Att’y. Gen. Op. 74-414.
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No clear references regarding liability

A number of state 403(b) enabling statutes appear to be silent as to any level of liability, fi duciary or otherwise. 

A few examples of such statutes include: Nebraska;34 North Carolina;35 Georgia;36 Hawaii;37 Illinois;38 Indiana;39 

Kansas;40 Louisiana;41 Maryland;42 North Dakota;43 Oklahoma;44 Oregon;45 Pennsylvania;46 South Carolina;47 

South Dakota;48 and, Wyoming.49

Once again, this is a sampling and not an exhaustive 50-state review and analysis. However, it underscores the 

importance of reviewing the actual statutes before concluding either for or against fi duciary status.

What does it all mean? What probably stands out most from these examples is that, in many states, the potential 

for employer liability under these plans was consciously considered and addressed, likely with an eye toward 

potential claims from employees. That does not guarantee that another statute might not reduce or modify 

those protections, or that a state’s legislature will not modify these provisions in the future.50 It also does not 

support a broad conclusion that employers in other states also do not have such liabilities. However, if nothing 

else, it clearly indicates that no blanket statement about fi duciary liability could possibly be accurate.

34 Neb. Rev. Stat. Ann. § 79-514 (2007).

35 N.C. Gen. Stat. § 115C-341 (2007).

36 Ga. Code § 47-3-1 (2007).

37 Haw. Rev. Stat. § 303-2 (2007).

38 105 Ill. Comp. Stat. 5/10-22.3a (2008).

39 Ind. Code § 5-10-1.1-1.

40 Kan. Stat. .Ann. § 72-8603 (2006).

41 La. Rev. Stat. § 17: 1315 (2008).

42 Md. Code Ann. State Pers. & Pens. § 35-404 (2008).

43 N.D. Cent. Code § 54-44-04.1 (2008).

44 70 Okla. Stat. Ann. tit. 70, § 6-101.1 (2007).

45 Or. Rev. Stat. § 243.820 (2007).

46 24 Pa. Cons. Stat. § 11-1142 (2007).

47 S.C. Code Ann. § 9-15-10 (2007).  
         

48 S.D. Codifi ed Laws § 3-10-4 (2008).

49 Wyo. Stat. Ann. § 9-3-508 (2007).

50 This paper has not analyzed the possible availability of sovereign immunity provisions of a state’s law, either in addition to or in lieu of the 
statutes discussed in this paper. In addition, with respect to potential changes in a state’s laws, it is certainly possible that a failure to understand 
existing protections in a state’s laws could result in support for legislation to “limit” nonexistent fi duciary duties and liabilities for public 403(b) 
plan sponsors, and result in the actual creation of such explicit statutory duties. 
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State pension system statutes; other state fi duciary statutes

Another source of potential fi duciary duties may come from state pension statutes. Similar to the above 

discussion, each of these would need to be evaluated individually by plan sponsors and their counsel. It is 

quite common for such statutes to impose fi duciary duties; however, such duties generally apply to the board 

maintaining the plan and generally with respect to the investment of funds specifi cally supporting the defi ned 

benefi t pension obligations of the state.  For example, the governing board for California’s Public Employees’ 

Retirement System is required to 

…discharge their duties with respect to this system solely in the interest of the participants 

and benefi ciaries:  

(a) For the exclusive purpose of both of the following: 

(1) Providing benefi ts to members, retired members, and their survivors and benefi ciaries.

(2) Defraying reasonable expenses of administering this system.

(b) Minimizing the employers’ costs of providing benefi ts under this part. 

(c) By investing with the care, skill, prudence, and diligence under the circumstances then prevailing that 

a prudent person acting in a like capacity and familiar with those matters would use in the conduct of an 

enterprise of a like character and with like aims. 51

However, unless such statutes also govern an individual employer’s 403(b) plan, or unless the 403(b) plan itself 

is maintained at the state level, it is unlikely that the fi duciary provisions applicable to the state pension plans 

would extend to such 403(b) plans. 

Last but not least, another potential source of fi duciary duties that is sometimes mentioned in conjunction with 

public employer 403(b) plans is one of two documents – a Uniform Fiduciaries Act52 or a Uniform Prudent 

Investor Act.53 Many states have adopted versions of one or both of these acts, or may have included similar 

provisions in state trust law. These statutes generally do not impose fi duciary status on a party, but instead set 

forth duties and standards for individuals who are trustees or are otherwise determined to be fi duciaries.54 

A prefatory comment to the Uniform Fiduciaries Act makes this point very clearly:

The Act covers situations which arise where one person deals with another person whom he knows to 

be a fi duciary. Questions relating to actual or constructive notice of the existence of a trust or other 

fi duciary obligation are not within the scope of the Act; it deals with questions relating to notice of the 

breach of a fi duciary obligation.55

51 Cal. Gov’t. Code § 20151 (2007). 

52 Unif. Fiduciaries Act (1922) §§ 1 et seq., U.L.A. Fiduciaries Refs & Annos. (2008), Table of Jurisdiction Wherein Act Has Been Adopted.; As of 
May, 2008, the following states had adopted some form of the Uniform Fiduciaries Act: Ala., Ariz., Colo., D.C., Haw., Idaho, Ill., Ind., La., Md., 
Minn., Mo., Nev., N.J., N.M., N.Y., N.C., Ohio, Pa., R.I., S.D., Tenn., Utah, V.I., Wis., Wyo.

53 Unif. Prudent Inv. Act (1994) §§ 1 et seq., U. L. A. Prudent Inv. Refs & Annos., Table of Jurisdiction Wherein Act Has Been Adopted.; As of 
May, 2008 the following states had adopted some form of the Uniform Prudent Investor Act: Alaska, Ariz., Ark., Cal., Colo., Conn., D.C., Fla., 
Haw., Idaho, Ill., Ind., Iowa, Kan., Me., Mass., Mich., Minn., Miss., Mo., Mont., Neb., N.H., N.J., N.M., N.Y., N.C., N.D., Ohio, Okla., Or., Pa., 
R.I., S.C., Tenn., Tex., Utah, Vt., V.I., Va., Wash., W.Va., Wyo.

54 Id. at § 1(a).

55 Unif. Fiduciaries Act (1922) § 1, U.L.A. Fiduciaries Refs & Annos. (2008).
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Thus, unless the school district is already considered a fi duciary with respect to the 403(b) plan, or unless a 

state’s language specifi cally provides otherwise, these acts are more likely to interpret existing fi duciary duties 

than to apply new ones.

TRUE OR FALSE: Starting in 2009, a 403(b) plan sponsor can ignore any provider deselected 
before 2009.

False. Generally, a plan sponsor maintaining a plan on 1/1/09 must make reasonable good faith efforts to include 

providers deselected between 1/1/05 and 12/31/08 in the plan, but only with respect to individuals who are current 

employees as of 1/1/09. This does not mean the plan sponsor is required to allow either contributions or exchanges 

to these providers. It does mean that the affected contracts and accounts must be coordinated with other contracts 

and accounts under the plan with respect to such requirements as loans and hardship distributions.

Conclusion:

What does all of this mean, for answering the question of whether there are fi duciary duties under public 

employer 403(b) plans? 

•• If they exist, they do not come from the Code or from ERISA, nor are they likely to come from 

the Investment Adviser’s Act. As a general matter, then, that leaves the issue to state law.

•• Employers and their counsel should carefully review applicable state laws, especially those that 

commentators suggest could impose fi duciary duties on their 403(b) plans, since:

—  Many states have imposed signifi cant limitations either on a public school’s  

 potential liabilities under the plan generally, or on their ability to restrict 

 investment products, which may be controlling even if the employer is considered 

 to be a fi duciary generally with respect to its employees.

—  Laws governing state pension systems often will not apply to a public school’s 

 403(b) plan.

—  Other more general state laws, such as those governing fi duciary or prudent 

 investing, generally apply if an individual is already a fi duciary, but do not 

 themselves confer such fi duciary status.

•• The bottom line: public schools should steer away from broad generalizations, and consult with 

their trusted legal counsel.

AIG Retirement is the marketing name for the group of companies comprising AIG Retirement Advisors, Inc.; 

AIG Retirement Services Company; and The Variable Annuity Life Insurance Company; each of which is a subsidiary 

of American International Group, Inc.

The information in this document is general in nature and may be subject to change. Neither The Variable Annuity 

Life Insurance Company nor its fi nancial advisors or other representatives give legal or tax advice. Applicable laws 

and regulations are complex and subject to change. Any tax statements in this material are not intended to suggest 

the avoidance of U.S. federal, state or local tax penalties. For legal or tax advice concerning your situation, consult 

your attorney or professional tax advisor.

Copyright © 2008, American International Group, Inc. All rights reserved.

Houston, Texas

AR 21778  (05/2008)  J59671



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


